Department of Health Policy

IMPLICATIONS OF THE AFFORDABLE CARE ACT’S MEDICAID
EXPANSION ON LOW-INCOME INDIVIDUALS ON PROBATION

MARSHA REGENSTEIN, PhD
LEA NOLAN, MA

Department of Health Policy
School of Public Health and Health Services
George Washington University

FEBRUARY 2014

Department of Health Policy

Acknowledgments
We gratefully acknowledge support for this project from the Community Oriented
Correctional Health Services (COCHS), a non-profit organization established to build
partnerships between jails and community health care providers. COCHS' goal is to establish
medical homes for offenders in their communities, helping them to stay healthy, support
themselves and their families, and stay out of jail. Throughout the project, we received guidance
from Steve Rosenberg and are also grateful for very helpful insights from Michael DuBose,
Keith Barton, and Ben Butler.

Copyright © 2013 by the Robert Wood Johnson Foundation

Department of Health Policy

Executive Summary
Every year, millions of Americans become involved in the local criminal justice system
and are held in jails, placed on probation, or some combination of the two. This paper focuses on
the probation population, a group of individuals who receive correctional supervision in
communities, generally as an alternative to incarceration. Individuals on probation are
disproportionately low-income and uninsured; many are likely to qualify for health coverage
through state Medicaid expansions and private insurance Marketplaces that are part of the Patient
Protection and Affordable Care Act. Opening up access to affordable health insurance coverage
for this vulnerable group of individuals is a critical step to creating coordinated and integrated
health care across community settings for people who have high rates of untreated mental illness
and substance use disorders. This may also create duplicative or parallel systems of drug use
monitoring, calling into question how individuals with drug problems and interactions with the
criminal justice system are most effectively monitored and managed within the community.
For this paper, we interviewed administrators who oversee county/city probation
departments in three states and experts with knowledge of probation activities across the nation.
Criminal justice-involved individuals with a history of drug use are often required to submit to
periodic drug tests or to participate in drug or mental health treatment as a condition of their
probation orders. Generally, drug tests are not considered a medical service, though some
jurisdictions do use them as a tool to measure probationers’ compliance with drug treatment.
States and localities commonly levy fees on probationers to cover the cost of probation,
including supervision and drug testing. Failure to pay these fees can result in some probationers
being incarcerated, although most jurisdictions include provisions for indigent probationers to
reduce or waive fees. Treatment services, even when court-ordered, can be in short supply,
causing people on probation to experience long waits for services or forgo them altogether.
Coverage through Medicaid could link eligible probationers with mental health and substance
use services consistent with their health needs and criminal justice-related requirements.
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Introduction
The Patient Protection and Affordable Care Act (ACA) will offer unprecedented
opportunities to provide health coverage to low-income Americans through state Medicaid
expansions and private health insurance marketplaces. People on probation – individuals under
correctional supervision within the community – are among the most vulnerable individuals who
may soon qualify for coverage. Many of these individuals have significant untreated substance
use disorders, mental illness, or both. In addition to providing access to critically important
health care services, the new coverage options provide other derivative benefits for probationers
that should be considered as policy makers and criminal justice, social service, and heath care
program managers design initiatives in the wake of the new law’s implementation. This is
particularly true for those on probation whose supervision requirements include mandated drug
tests and substance abuse treatment services. Opening up coverage for a broad range of
substance abuse and mental health services to individuals on probation has the potential to
connect vulnerable populations to community-based services and create coordinated care options
that have never before existed. This also has the potential, however, to create duplicative or
parallel systems of drug use monitoring, calling into question how individuals with drug
problems and interactions with the criminal justice system are most effectively monitored and
managed within the community.
This paper begins to examine key issues related to the criminal justice system, individuals
on probation, and new coverage opportunities of ACA. Specifically, we explore two principal
issues:
1. The implications of the ACA’s implementation for drug testing broadly. Currently,
many courts and/or probation departments require substance abuse testing for
probationers with a history of drug use disorders; however, the Medicaid program often
does not provide reimbursement for these services because they have historically not
been considered medically necessary and instead reside solely within the criminal justice
context. The ACA’s implementation could change this and provide a framework under
which these services, along with court-ordered substance abuse treatment and monitoring,
could be deemed a covered service under Medicaid. If such a change is permitted, it will
raise important questions about who will provide these tests and/or treatment, how
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providers will communicate probationers’ test results to probation officers, and how these
tests will be reimbursed.
2. The changing relationship between the criminal justice system and Medicaid programs
as the ACA’s provisions are implemented over the next decade. Additional questions will
need to be addressed as new coverage opportunities become available for persons on
probation. For example, it is possible that along with coverage come new partnerships or
relationships between the criminal justice system and Medicaid that introduce novel
levels of integration that could ultimately reduce duplication of services. If this occurs, it
will be important to identify how those linkages are made and how patients/probationers
could be affected by the arrangements. One simple question could involve payment and
coordination of health and criminal justice services for drug testing for Medicaid-covered
individuals. Additional questions could involve information sharing protocols involving
Medicaid, criminal justice officials, and community treatment providers and
consequential shifts in state or local obligations to provide court-ordered services that
may be covered and reimbursed for Medicaid enrollees.
Background
Every year, millions of Americans become involved in the local criminal justice system
and are held in jails, placed on probation, or some combination of the two.1 Like a jail sentence,
probation is a court-ordered period of correctional supervision; unlike jail time, however,
probation provides supervision within the community and is generally an alternative to
incarceration. All states have adult and juvenile probation laws that are designed to ensure the
safety of local residents (through various methods of supervision by the criminal justice system)
while intervening in an offender’s life “in the minimal amount needed to protect society and
promote law-abiding behavior.”2 Probation has certain practical benefits in that it relieves jail
crowding and is generally a less costly alternative to incarceration for local criminal justice
systems. According to research from the Pew Center on the States, the cost of supervising an
individual on probation in 2008 was less than $3.42 per day while the daily cost of incarceration
was 20 times that amount.3
At the end of 2011, there were just under four million adults on probation in the US. 4
This figure represents a two percent decline from the beginning of the year and marks the first
time since 2002 that the probation population dipped below four million. In 2011, two-thirds of
probationers completed their term of supervision or were discharged early, which is nearly the
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same as the percentages found in 2009 and 2010 (65 percent). The rate of incarceration among
probationers at risk for violating conditions of supervision was 5.5 percent in 2011, identical to
the rate calculated in 2000.
Nearly 70 percent of people on probation have a history of drug and/or alcohol use that is
often inextricably tied to their involvement with the criminal justice system. In a survey of adults
on probation conducted by the U.S. Department of Justice’s Bureau of Justice Statistics, half of
probationers reported being under the influence of alcohol or drugs (or both) at the time of the
offense for which they were convicted. 5 About a third of people on probation (38%) report
receiving some treatment for substance use during probation. This number understates the extent
to which drug testing or other court-ordered substance abuse monitoring or services are
associated with the probation process.6 Courts routinely require people on probation to comply
with alcohol and drug abuse testing, treatments and interventions. In most jurisdictions, the
majority of individuals whose conditions of probation include drug and alcohol testing and/or
treatment are uninsured, creating substantial access barriers to effective community based
interventions and meaningful treatment options.7
Much like people who spend time in jail, individuals who are under community
supervision tend to be low-income men who are uninsured, despite having extensive health care
needs, including mental illnesses and/or substance use disorders. Coverage has been beyond the
reach of many people on probation because they generally do not meet Medicaid eligibility
criteria or they lack stable employment in jobs that offer health benefits. Without access to
coverage, unmet substance abuse treatment needs – caused and/or exacerbated by mental health
conditions – contribute to relapse, an inability to comply with supervision requirements,
recidivism, and re-incarceration.
This lack of coverage, within the context of high need for substance abuse, mental health
and other health services plus court-mandated drug monitoring and treatment creates an
interesting set of challenges for individuals on probation, community supervision programs, and
health service providers. Local criminal justice level protocols and program characteristics vary
quite a bit across jurisdictions; nevertheless, many local probation systems: 1) provide on-site,
real-time drug testing as an integrated component to routine monitoring of probationers; 2)
assess court, restitution and other fees to probationers that include the overall costs of drug
testing and monitoring, among other probation related expenses; 3) serve as a referral point,
liaison and sometimes payer for substance abuse treatment, mental health services, or other
court-mandated requirements as conditions of an individual’s probation. However, finding
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available, timely and high-quality substance abuse care is not an easy task, especially for
probationers who are uninsured.
New coverage options through Medicaid or new private health insurance marketplaces
(previously referred to as state health insurance exchanges) raise important questions about how
the criminal justice and Medicaid systems can potentially intersect, helping to increase
probationers’ access to and compliance with MH/SA treatment, and potentially help offset local
jurisdictions’ financial burdens. At the same time, given the limited resources and bureaucratic
constrictions of county, city, and other local jurisdictions, these opportunities also pose
challenges.
Behavioral Health Needs of Jail and Probation Populations
Many adults involved with the criminal justice system have extensive behavioral health
disorders and suffer from mental illness, substance use disorders, or both. Rates of serious
mental illness far exceed those seen in the general populations; about 14 percent of male inmates
and 38 percent of female inmates are estimated to meet the criteria for serious mental illness
(SMI). 8 Substance use disorders are particularly common, with 68 percent of jail inmates
reporting symptoms of an alcohol and/or drug use disorder in the year prior to their admission.9
Many jail inmates have both SMI and a history of substance use.10
Similarly, mental illness and substance use disorders are more common among those on
probation than in the general public. A 2011 study of men on probation found that 9 percent
reported symptoms of SMI (versus 5 percent in the general population) and 40 percent had
abused alcohol or drugs in the past year, compared to 16 percent in the US overall.11 Finally,
nearly half of those on probation have been diagnosed with both a SMI and a co-occurring
substance use disorder.12
New Coverage Opportunities under the Affordable Care Act
The ACA provides an historic opportunity to provide health care to millions of
Americans, especially those with low incomes through Medicaid expansions or via private health
insurance marketplaces. Under the ACA, states have the option to increase Medicaid coverage to
adults without dependent children up to 138 percent of the federal poverty level, without regard
to disability. The federal government will provide a 100 percent federal match for this new
expansion population through 2016, and then phase down to 90 percent by 2020 and beyond.13
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Private health insurance marketplaces will be made available to those who are not eligible for
public coverage and who do not have access to health care offered by an employer. Subsidies for
coverage purchased through these marketplaces will be offered on a sliding scale for those with
incomes between 133 and 400 percent of poverty.
As of December 2013, 25 states and the District of Columbia have chosen to expand their
Medicaid programs and two more states had plans to expand in 2014.14 Several studies indicate
that the criminal justice-involved population will make up a significant percentage of the newly
eligible population. For example, one national study estimated that 33.6 percent of prison
inmates released to the community will be eligible for Medicaid, while 23.5 percent will be
eligible for subsidies through private health insurance marketplaces. 15 While prison and jail
populations are not identical, these estimates may be relevant for released jail inmates as well.
Mandated Benefits
Aside from expanding coverage to unprecedented populations, the ACA will also
dramatically increase the breadth and depth of services available to low-income individuals on
probation. The ACA requires that all Medicaid state plans and certified private health care plans
included in private health insurance marketplaces provide the following ten essential health
benefits:











Ambulatory patient services
Emergency services
Hospitalization
Laboratory services
Maternity and newborn care
Mental health and substance use disorder services, including behavioral health treatment
Pediatric services, including oral and vision care
Prescription drugs
Preventive and wellness services and chronic disease management
Rehabilitative and habilitative services and devices

By requiring a minimum benchmark of covered services, ACA guarantees that each
enrollee will have access to a set of comprehensive benefits, though states will be permitted to
define the length and scope of each of the services provided in their plans. In addition, the ACA

Department of Health Policy
effectively mandates parity between medical/surgical benefits and mental health/addiction
services by extending the provisions of The Mental Health Parity and Addiction Equity Act of
2008.16
The change is essential. Prior to the Mental Health Parity and Addiction Equity Act, these
services were either explicitly excluded from Medicaid benefit packages or significantly limited
in terms of number of visits allowed. Beyond basic primary and secondary care, this new
coverage will provide many justice-involved individuals with their first access to treatment for
mental health and substance use disorders, conditions which contribute to their criminal
activity.17
These coverage and benefits changes could have dramatic effects on the criminal justice
and supervisory populations. Large segments of the criminal justice-involved population,
including those on probation, lack stable housing and employment, and have untreated mental
illness or substance use disorders. Many have not had access to health insurance plans that
provided services to address their many health care needs. Because many are low-income, they
often lack the resources to pay for needed services and instead rely on community safety net
providers, emergency departments, or forgo care entirely. 18 The ACA’s Medicaid expansion,
benchmark benefits package, and other requirements such as the development of electronic
health record systems will create an opportunity to create a continuum of care. Furthermore, the
parity mandate offers the potential to impact individuals’ recovery from their continuing and
unaddressed mental health and substance use disorders.19
Probation and Medicaid
For this paper, we interviewed three administrators who oversee county/city probation
departments in three different states 20 and additional experts with knowledge of probation
activities across the nation. These interviews provided information on the ways that probation
activities intersect with the medical system and the extent to which the impending changes made
possible by the ACA raise opportunities or present challenges to how probation requirements are
carried out. Though jurisdictions’ experiences vary greatly, some common themes emerged.
According to our interviewees, many criminal justice-involved individuals are required to
participate in a variety of health-related activities as a condition of their probation orders. For
example, probationers with a history of drug use may be compelled to submit to periodic drug
tests or to participate in drug or mental health treatment. These requirements may be ordered by
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a judge at sentencing in lieu of jail time; imposed after the inmate has served some portion of his
sentence; or suggested by a probation officer based on prior history.
Drug tests
The use of court-mandated drug testing is itself a controversial issue, although some
research suggests that drug tests can play an important role in probationers’ adherence to
substance use treatment, and can help reduce crime and recidivism. 21,22,23 According to the
interviewees, drug tests are not considered a medical service per se, though some jurisdictions do
employ them to as a tool to measure probationers’ compliance with a drug treatment program, or
to determine the need for such a program. Other jurisdictions include them as a standard
component of supervision as a means to keep the probationer mindful of his responsibility to
adhere to the terms of probation. While some judges mandate drug tests for those with serious,
long-term addiction disorders, these periodic tests are more commonly required by a probation
officer after a careful assessment of a probationer’s history. Drug tests—either urinalysis or
cheek swabs—are often administered in the field by a probation officer. Many tests provide a
real-time, instant result; failed tests are sent to a state laboratory for confirmation. Failed tests
can result in returning a probationer to jail, though due to the high occurrence of relapse in the
probation population, this is not always the case. In fact, probation officers are often given
discretion about whether or not to report the first failed test.
Fees
Many states and localities levy fees on probationers and other criminal justice-involved
individuals and require them to cover the cost of probation, including supervision and drug
testing, restitution, and fees to a Crime Victim’s Fund. For example, one study found a dramatic
increase in the number of probation and parole agencies that collect one or more types of
correctional fees, and a striking increase in the number and total dollar amount of fees the typical
offender is required to pay. 24 Another survey shows that state charges for probationers vary
significantly and range from as little as $4 to $135 per month.25
Failure to pay these fees can result in some probationers being incarcerated. A study
published in 1995 found that 12 percent of probation revocations were due at least in part to a
failure to meet the financial portion of probation supervision requirements. 26 However, in
practice, this is often not the case for the poorest of those on probation because provisions in
state laws allow fees to be waived for low-income individuals. This is borne out by research that
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shows that people released from jails and prisons typically have insufficient resources to pay
their debts and their financial obligations often go unfulfilled. 27 Other anecdotal reports,
however, indicate that fee obligations, often managed under contractual arrangements with
private probation companies, effectively constitute a modern-day “debtor’s prison,” with
indigent individuals who are unable to pay probation-related fines forced into jail, regardless of
the seriousness of the offense or the legal culpability of the probationer.28
We asked our interviewees whether people on probation are assessed a fee to cover the
cost associated with administering drug tests specifically. Of the three probation officials we
spoke with, only one in Dallas County, Texas, reported imposing a $200 fee to cover probation
costs, which includes the cost of administering drug tests. Still, though the county levies this fee,
it nevertheless frequently goes unpaid. Our interviewee reported, “A lot of people don’t pay it.
Some counties charge the fee up front but Dallas doesn’t. Some people pay over time, some pay
when they’re hoping to be released from probation, some don’t pay at all.” Though Camden,
New Jersey, does impose average fees in excess of $1,000 per probationer, drug tests are covered
by Department of Corrections funds. In New York, only fees approved by the legislature can be
imposed; since no such law has been enacted, the state cannot levy a fee for drug tests; for this
reason, costs associated with administering drug tests are covered by county Department of
Corrections funds.
While many of the fees listed above pertain to supervision activities, drug tests stand out
as a potential service that could be deemed medically necessary and therefore subject to
Medicaid reimbursement. This is particularly true of jurisdictions that use drug test results to
determine a probationer’s compliance with a substance abuse treatment program. If these costs
were reimbursed by state Medicaid agencies, jurisdictions could stand to recoup significant
funding that is currently borne almost exclusively by the local jurisdiction.
Court-ordered treatment
Court ordered mental health and/or drug treatment is usually reserved for those with the
most serious conditions, and those who have been deemed to be at high risk of committing
another crime. Those who are at lower risk, but who still suffer from mental illness and/or drug
use disorders, may not receive the care they need due to uninsurance, limited resources, and/or
scarce treatment providers and available placement slots. 29 In fact, research shows that slightly
less than ten percent of supervisees (which include probationers, parolees, and others requiring
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supervision) participate in some type of substance abuse treatment service in community
correction programs.30
Even when court mandated, treatment services may not be available and probationers
may have to wait to obtain treatment. In some cases, failure to comply with court-ordered
treatment may result in incarceration, though judges and probation officers may exercise
discretion when treatment, providers, and funding is limited.
According to our interviewees, probation officers complete a needs assessment for each
of their clients and determine their need for mental health and/or substance use services. In some
cases, as in Westchester County, the probation officer’s report is presented to the sentencing
judge who can mandate treatment services during probation if necessary. In Camden, probation
officers refer probationers out to service providers in the community and keep track of their
progress, but probationers themselves are responsible for contacting providers, and setting up
and keeping their appointments. This raises confidentiality issues because while Camden
probation officers can obtain information directly related to a probationer’s treatment, they
cannot receive other potentially pertinent health-related information.
Despite the high need for effective and affordable mental health services among the
probationer population, the interviewees indicated that many jurisdictions have difficulties
finding treatment placements, especially if the probationer is low-income and uninsured. Since
local jurisdictions do not cover the cost of treatment for those on probation, probationers
themselves must cover the cost either through private insurance, obtaining publicly fundedcoverage, or paying out-of-pocket. This can result in long wait times to receive treatment,
obtaining treatment in less-than-optimal outpatient settings, increased supervision by probation
officers and more frequent drug tests, or foregoing care all together. Even when payment can be
arranged, finding a placement in a treatment facility can be difficult. Importantly, our informants
sounded a cautionary note: while all of the interviewees underscored the importance of new
coverage and treatment options for this population, they also questioned the capacity of the
current behavioral health workforce to handle what could be a significant increase in demand for
mental health and substance use services and treatments. Several interviewees mentioned their
concerns about an inadequate provider supply and the consequences for probationers’ access to
services.
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Coverage for Court Ordered Treatment
Though the ACA will provide Medicaid coverage or subsidies for private health
insurance marketplace plans to those who are determined to be eligible, questions arise as to
whether mental health and/or substance use treatment services will be covered under these
programs if they are court ordered, or merely recommended, as opposed to being referred by a
certified Medicaid provider.
The Medicaid program has long debated this issue. The Centers for Medicare and
Medicaid Services (CMS) has never issued any ruling that definitively addresses whether courtordered treatments must be covered by state Medicaid programs. Some states and jurisdictions
have opted to allow payment for court-ordered services, while others have explicitly refused such
payments. However, since there is no federal guidance prohibiting coverage of court-ordered
services, states are free to include them among their covered benefits.31
Commercial health plans generally contain criminal acts exclusion provisions that exempt
plans from having to pay for health care services that are required due to a criminal act.
Technically, the fee-for-service Medicaid program contains no such specific exclusions. And
though Medicaid law does not specifically address agency obligations to cover medically
necessary court-ordered treatment, Medicaid anti-discrimination rules appear to prohibit
exclusion simply because the condition and services were identified as needed by a court. 32
However, this is not the case with Medicaid managed care plans, some of which explicitly limit
or exclude coverage for court-ordered treatment. For example, a landmark study of Medicaid
managed care plans found that for services in court orders, or for plan members otherwise
involved in the justice system, some contracts specify that coverage duties may be limited to
coordination with social service agencies and/or probation services or a court, or participation
with these entities in developing a treatment plan.33 In these cases, plans may be required to
coordinate with other agencies but are not required to provide other coverage related to courtordered services or treatments. Other contracts require plans to actually cover the services by
providing them directly or through subcontracts with specialized plans. Virtually all contracts
permit plans to exclude services on a discretionary basis through medical necessity
determinations. Some state Medicaid managed care contracts included language excluding
services recommended to a court by county social workers and/or probation officers if the plan
disagreed with the conclusion of the medical necessity determination after conducting its own
review.

Department of Health Policy
Prudence and history suggest that qualified health plans that participate in the private
health insurance marketplaces will likewise limit or exclude coverage for court-ordered
treatment due to the criminal acts exclusions. These historical exclusions, plus the Medicaid
program’s lack of guidance related to coverage of court-ordered treatments and services, raise
important questions about how low-income individuals on probation will be able to access
needed substance abuse and mental health care services even after they obtain health coverage.
One might assume that individuals on probation who are enrolled in Medicaid will need
to obtain referrals from certified Medicaid providers in order to reduce coverage limits or avoid
exclusions for court-ordered services. This will require coordination and cooperation between
already stretched probation departments and medical providers. However, referrals from
established Medicaid providers may be the only mechanism to ensure that necessary mental
health and substance abuse services are delivered to vulnerable individuals on probation.
Even when mental health and substance use services are referred by certified Medicaid
providers, these benefits could be limited or refused altogether based on program funding rules
and medical necessity criteria. 34 State Medicaid agencies are responsible for developing their
own criteria for reimbursement as well as their own definitions of medical necessity. These
administrative decisions could have a significant impact on whether and how individuals on
probation access these services. Additionally, since so many states are heavily engaged in
moving Medicaid beneficiaries into managed care plans, these arrangements will dictate how
those services are delivered and by whom, the types of services covered, and the length of
treatment.35
Opportunities Presented by ACA’s Implementation
ACA’s implementation and expansion of covered population and benefits present
important opportunities for localities and criminal justice departments to alleviate costs and
recoup expenses. Departments that are currently providing drug tests could, over time, seek to
shift these costs to Medicaid thereby achieving substantial cost reductions. Any jurisdictions
currently covering substance use services, mental health treatment, and other related services
could also seek to obtain Medicaid reimbursement and therefore reduce administrative costs.
This scenario is possible but unlikely, however, since our research indicates that most
jurisdictions serve as referral points rather than direct service providers for probationers who
need mental health/substance abuse treatment services. Nevertheless, criminal justice agencies
and local jurisdictions may wish to establish relationships with their state Medicaid agency to
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consider the potential for probation functions related to case management and care coordination
to qualify for Medicaid administrative matching dollars.
Health reform’s changes also provide real opportunities to improve the overall health care
of people on probation. By integrating health-related services currently provided in a criminal
justice context into the Medicaid system, and tapping into well-established supportive services
like primary care case management, individuals on probation have the potential to obtain better,
more comprehensive care, and achieve significantly improved health outcomes.
Questions to be Considered vis-à-vis the ACA’s Expansion of Coverage and Benefits
Despite the opportunities presented by the ACA, significant questions remain that should
be considered when determining whether to seek Medicaid reimbursement for some services
currently provided by the criminal justice system. Some jail and probation advocates have
suggested that Medicaid could potentially be held responsible for drug-related testing that is
court ordered as part of a community supervision program. Medicaid covered labs could provide
these tests as one of a range of diagnostics ordered through Medicaid-covered substance abuse
treatment services. However, there may be significant challenges involved in obtaining Medicaid
reimbursement for drug and alcohol tests. The following issues should be carefully considered
when pursuing this course of action:


State Medicaid programs, and in some cases, state legislatures will be required to enact
changes to state Medicaid plans. Medicaid coverage for drug tests for people under
community supervision may not be politically feasible in some states.



If Medicaid reimbursement is permitted for drug tests, states will need to address questions
about which providers are approved to provide these services as well as how billing will be
operationalized for drug tests performed in a criminal justice context.



Drug tests administered by probation officers could be duplicative with the tests provided by
substance abuse treatment centers. Medicaid and criminal justice programs will need to
determine how drug testing can be completed effectively and efficiently to serve the needs of
both.
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Drug and alcohol tests conducted by Medicaid-contracted laboratories, and not state crime
labs, may break the chain of evidence and may not be held valid for court proceedings or for
probation officer use.



Existing state and county contracts with state crime laboratories may preclude localities from
using Medicaid certified laboratories, at least for the duration of those contracts.



Shifting drug and alcohol tests to state Medicaid providers could raise significant privacy
issues and violate the Health Insurance Portability and Accountability Act of 1996. Will
Medicaid laboratories be permitted to divulge substance use tests to probation officers
without violating patients’ privacy? Will laboratories honor referrals for tests ordered by
probation officers or will a medical provider be required to request these tests? How will a
laboratory determine which criminal-justice related results to reveal to a probation officer
and which to hold back?



Medicaid coverage for court or probation officer-ordered drug tests will raise important
questions about which government entity owns the test. Currently, in most cases, urinalysis
or cheek swab tests are performed by probation officers in real-time, on site, and positive
tests are sent to state crime labs for confirmation. If these types of drug tests become eligible
for Medicaid reimbursement, would these procedures change? Would Medicaid-certified labs
require their staff to conduct the preliminary and confirmation tests? Will criminal justice
system labs become Medicaid covered labs? And will the courts obtain the results they need
from these drug tests?

Though not specifically related to the issue of drug tests, other concerns should be
addressed when the ACA’s impact on people on probation who have unmet substance use and
mental health needs:
Already limited treatment facilities will be pressed to meet the needs of new
eligibles. The ACA’s benefits expansions offer an unprecedented opportunity to provide lowincome Americans with a comprehensive set of benefits including mental health and substance
use services. However, inpatient and outpatient service providers that take Medicaid are already
sparse and will likely experience high demand for their services as enrollment in new coverage
options expands in 2014. Some of the most vulnerable among the newly insured, those with
complex mental illness, substance use disorders, and significant psychosocial needs, are likely to
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be the least savvy about navigating the system and arranging for their own care. With available
resources already hard pressed to meet existing needs, it is logical to assume they will face even
greater challenges as more Medicaid enrollees seek services.
Programs’ varying priorities and classifications can work at cross-purposes.
Criminal justice professionals prioritize public safety while behavioral healthcare administrators
and providers seek to stabilize individuals with disorders that might cause them to harm
themselves or others. 36 Though these two groups of professionals often serve the same
population, their different orientation and resource allocation methods can sometimes lead to
disagreements on which individuals should receive program placements. Efforts should be made
to align definitions and classifications whenever possible. In addition, criminal justice and
treatment facility staff should collaborate where possible to conduct needs assessments, help
probationers apply for and obtain Medicaid, and obtain referrals for medical and mental
health/substance use services.
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